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(7) Upon written notification that the 
PLHCP has determined that the miner 
is unable to wear a respirator, includ-
ing a PAPR, the miner must be trans-
ferred to work in an existing position 
in an area of the same mine where res-
piratory protection is not required. 
The miner must be transferred within 
30 days of the final determination by 
the PLHCP. 

(i) The miner must continue to re-
ceive compensation at no less than the 
regular rate of pay in the classification 
held by that miner immediately prior 
to the transfer. 

(ii) Increases in wages of the trans-
ferred miner must be based upon the 
new work classification. 

(8) The mine operator must maintain 
a record of the identity of the PLHCP 
and the most recent written deter-
mination of each miner’s ability to 
wear a respirator for the duration of 
the miner’s employment plus six 
months. 

(e) Rotation of miners shall not be 
considered an acceptable administra-
tive control used for compliance with 
the DPM standard. 

[70 FR 32966, June 6, 2005; 70 FR 37901, June 
30, 2005, as amended at 70 FR 55019, Sept. 19, 
2005; 71 FR 29011, 29012, May 18, 2006; 71 FR 
36483, June 27, 2006] 

§ 57.5061 Compliance determinations. 

(a) MSHA will use a single sample 
collected and analyzed by the Sec-
retary in accordance with the require-
ments of this section as an adequate 
basis for a determination of noncompli-
ance with the DPM limit. 

(b) The Secretary will collect sam-
ples of DPM by using a respirable dust 
sampler equipped with a submicrom-
eter impactor and analyze the samples 
for the amount of elemental carbon 
using the method described in NIOSH 
Analytical Method 5040, except that 
the Secretary also may use any meth-
ods of collection and analysis subse-
quently determined by NIOSH to pro-
vide equal or improved accuracy for 
the measurement of DPM. 

(c) The Secretary will use full-shift 
personal sampling for compliance de-
terminations. 

[70 FR 32966, June 6, 2005] 

§ 57.5065 Fueling practices. 
(a) Diesel fuel used to power equip-

ment in underground areas must not 
have a sulfur content greater than 0.05 
percent. The operator must retain pur-
chase records that demonstrate compli-
ance with this requirement for one 
year after the date of purchase. 

(b) The operator must only use fuel 
additives registered by the U.S. Envi-
ronmental Protection Agency in diesel 
powered equipment operated in under-
ground areas. 

[66 FR 5907, Jan. 19, 2001; 66 FR 35520, July 5, 
2001] 

§ 57.5066 Maintenance standards. 
(a) Any diesel powered equipment op-

erated at any time in underground 
areas must meet the following mainte-
nance standards: 

(1) The operator must maintain any 
approved engine in approved condition; 

(2) The operator must maintain the 
emission related components of any 
non-approved engine to manufacturer 
specifications; and 

(3) The operator must maintain any 
emission or particulate control device 
installed on the equipment in effective 
operating condition. 

(b)(1) A mine operator must author-
ize each miner operating diesel-pow-
ered equipment underground to affix a 
visible and dated tag to the equipment 
when the miner notes evidence that the 
equipment may require maintenance in 
order to comply with the maintenance 
standards of paragraph (a) of this sec-
tion. The term evidence means visible 
smoke or odor that is unusual for that 
piece of equipment under normal oper-
ating procedures, or obvious or visible 
defects in the exhaust emissions con-
trol system or in the engine affecting 
emissions. 

(2) A mine operator must ensure that 
any equipment tagged pursuant to this 
section is promptly examined by a per-
son authorized to maintain diesel 
equipment, and that the affixed tag not 
be removed until the examination has 
been completed. The term promptly 
means before the end of the next shift 
during which a qualified mechanic is 
scheduled to work. 

(3) A mine operator must retain a log 
of any equipment tagged pursuant to 
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